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OPINION

|. Factual Background

The petitioner was convicted by a jury of premeditated first degree murder, and he was
sentenced to death. On direct appeal, our supreme court upheld his conviction and death sentence.
State v. Brimmer, 876 SW.2d 75 (Tenn. 1994). Thereafter, the petitioner filed a post-conviction
petition, complaining of the ineffective assistance of counsel at his murder trial and sentencing
hearing. On appedl, thiscourt found that counsel was effective during trial but wasineffective at the




penalty phase. See Brimmer v. State, 29 SW.3d 497,502 (Tenn. Crim. App. 1998). Asaresult, this
court remanded for a new sentencing hearing. Id.

Thelimited record before usreflectsthat after the murder case was remanded, the petitioner
entered a guilty pleato an aggravated kidnapping charge and accepted an accompanying sentence
of sixty yearsto be served at one hundred percent in exchange for alife sentence on the first degree
murder conviction. The petitioner, acting pro se, subsequently filed the instant petition for post-
conviction relief, aleging that his plea counsel was ineffective, the trial court should not have
allowed himto plead guilty to aggravated kidnapping when he had not been indicted for that offense,
and thetria court improperly sentenced him for aggravated kidnapping under the 1989 Sentencing
Act when the offense was committed just prior to the effective date of the Act.

After reviewing the petitioner’ sinitial pro se brief, the post-conviction court found that the
petitioner had made a colorable claim for relief and appointed counsel to assist the petitioner.
Appointed counsel filed an amended post-conviction petition, withdrawing the clam of the
ineffective assistance of plea counsel but proceeding upon the pro se brief on the remaining two
issues.

The post-conviction court conducted a hearing in which post-conviction counsel was
guestioned about the petitioner’ s post-conviction complaints. At the hearing, counsel advised the
court that the ineffective assistance issue was not being pursued, explaining “1 think basically it
reduced [the post-conviction action] to questions of |aw whereyou don’ t haveto have an evidentiary
hearing.” Counsel for the State al soinformed the court that “1 don’t believethat anythingisrequired
in that other than as [the petitioner’s counsel] says, it's a pure question of law. | don't believe
anything is required in that except the paperwork, because there’s no allegations raised that the
Court’sinquiry [into the plea] was in any way improper or defective.” The post-conviction court
ended the hearing with a promise to further examine the issues raised by the petitioner.

Afterward, the post-conviction court filed an order denying post-conviction relief. In the
order, the post-conviction court stated that the petitioner was charged by information for aggravated
kidnapping. The court also stated that the petitioner agreed to accept a sixty-year sentence for the
aggravated kidnapping conviction in exchange for the State foregoing the death penalty on thefirst
degree murder conviction. Therefore, the post-conviction court denied relief. On appeal, the
petitioner contends that the post-conviction court erred in denying relief without conducting an
evidentiary hearing.

Il. Analyss

Without addressing the meritsof the petitioner’ sclaim, weare constrained to notethat in his
appellate brief, the petitioner failsto argue why the post-conviction court erred by failing to conduct
a hearing or explain what evidence he could have produced at an evidentiary hearing. In fact, the
petitioner’ sbrief iscompletely devoid of argument. Further, the petitioner citesno authority, failing
to cite even the most basic of post-conviction law, namely the Post-Conviction Procedure Act. See
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Tenn. Code Ann. 8§ 40-30-101, et. seq. (2003). This court has repeatedly cautioned that appellate
briefs must be supported by argument and citation to authority, or the party filing the brief risks
waiver of the issues contained therein. See Tenn. Ct. Crim. App. R. 10(b) (“Issues which are not
supported by argument, citation to authorities, or appropriate referencesto therecord will betreated
aswaived in thiscourt.”); Tenn. R. App. P. 27(a)(7) (“ The brief of the appellant shall contain . . .
[a]nargument . . . setting forth the contentions of the appellant with respect to the issues presented,
and the reasons therefor, including the reasons why the contentions require appellate relief, with
citations to the authorities and appropriate referencesto therecord . . . .”).

Moreover, the petitioner compounded hisfailureto properly preparethebrief by also failing
to include in the record the plea agreement, the document charging the petitioner with aggravated
kidnapping, or the judgments of conviction for the aggravated kidnapping or first degree murder
convictions.! The post-conviction court’s order denying the petition clearly indicates that such
materia swere considered by the court in making itsdecision to deny the petition without conducting
anevidentiary hearing. Therefore, inorder tofacilitateour review of thecourt’ sruling, wemust also
examine these materials.? The petitioner carries the burden of ensuring that the record on appeal
conveys afair, accurate, and complete account of what has transpired with respect to those issues
that are the bases of appeal. Tenn. R. App. P. 24(b); see also Thompson v. State, 958 S.W.2d 156,
172 (Tenn. Crim. App. 1997). “In the absence of an adequate record on appeal, this court must
presume that the trial court’s rulings were supported by sufficient evidence.” State v. Oody, 823
SW.2d 554, 559 (Tenn. Crim. App. 1991). We are unable to review the merits of the petitioner’s
issue due to the incomplete appellate record and the lack of argument regarding his issues.

I11. Conclusion

Based upon the foregoing, we affirm the judgment of the post-conviction court.

NORMA McGEE OGLE, JUDGE

! on appeal, the State noted all of the foregoing infirmities to the petitioner’s brief and appellate record,

placing the petitioner on notice that the record was incomplete and the brief was improperly prepared.

2 We note that the petitioner attached certified copies of the judgments of conviction for the aggravated
kidnapping and murder convictions to his appellate brief. However, “documents attached to an appellate brief but
not included in the record on appeal cannot be considered by this court as part of the record on appeal.” Grover L.
Dunigan v. State, No. E2005-01574-CCA-R3-PC, 2006 WL 433699, at *3 (Tenn. Crim. App. at Knoxville, Feb. 23,
2006), perm. to appeal denied, (Tenn. 2006); see also State v. M atthews, 805 S.W.2d 776, 783-84 (Tenn. Crim. App.
1990).
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